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m THE 


United States Court of Appeals 

foe the District of Columbia 


No. 9203 


L. GIBBON WHITE, Appellant 
vs. 

0. R. EVANS & BRO., INC., a Corporation, j 

Appellee 

\ 

i 

BRIEF FOR APPELLANT ! 

i 

I 

| 

Jurisdictional Statement 

This is an appeal from a final order denying a motion tjo 
vacate an order purporting to revive a judgment. 

The jurisdiction of this Court is based upon the statutes 
providing for the review of decisions of the District Court 
of the United States for the District of Columbia; namely, 
Title 17, District of Columbia Code, 1940, Sec. 101; Acts 
of Congress of February 9,1893, c. 74, sec. 7 (27 Stat. 435); 
March 3, 1901, c. 854, sec. 226 (31 Stat. 1225); and March 
3,1921, c. 125, sec. 12 (41 Stat. 1312). i 

Statement of the Case 

On July 19, 1933, appellee, O. R. Evans & Bro., Inc., a 
corporation, obtained a judgment in the Municipal Court 
of the District of Columbia against appellant for $900.00, 
with interest from August 12, 1929, and costs. This judg¬ 
ment was docketed in the District Court of the United States 
for the District of Columbia, then named the Supreme Court 
of the District of Columbia, on August 2,1933 (Appellant’s 
App., p. 10). No execution was issued or other action 



taken thereon until July 26, 1945, a week before expiration 
of the judgment, when a “Motion for Revival of Judgment” 
was filed by appellee, accompanied by an affidavit merely 
reciting the obtaining of the judgment, its docketing in the 
District Court, and that no part thereof had been paid. 
There "was no allegation that appellant, defendant in said 
judgment, was or is a non-resident of the District of Colum¬ 
bia or that he had been absent therefrom for more than six 
months (Appellant’s App., p. 13). 

Attempted service was made on July 30,1945, by a deputy 
United States Marshal for Maryland by serving a copy of 
the motion and affidavit referred to above “on Mary Man- 
cini, Secretary to L. Gibbon White” (Appellant’s App., 
p. 12). An “Amended Service of a Non-Resident by 
United States Marshal” was filed, reciting that “I served 
summons upon the defendant, L. Gibbon White, by serving 
Mary Mancini, an adult, on the 31st day of July, 1945” 
(Italics added) (Appellant’s App., p. 13). 

1 Apparently realizing the defectiveness of this service, a 
further “Amended Service of a Non-Resident by United 
States Marshal” was filed on August 23, 1945, reciting that 
“I served summons upon the defendant, L. Gibbon White, 
an adult on the 17th day of August, 1945, at 12:30 P. M., at 
7715 Wisconsin Ave., together with a copy of Plaintiff’s 
Motion and Affidavit”, and that “the said defendant is a 
non-resident of the District of Columbia.” Service person¬ 
ally on the appellant was not made until after the expira¬ 
tion of twelve years from tbe date of docketing the judg¬ 
ment in the District Court (Appellant’s App., pp. 13-14). 

On August 21, 1945, John E. Taylor, Esquire, entered 
his appearance specially and on September 10, 1945, filed 
objections on behalf of appellant to the revival of the judg¬ 
ment (Appellant’s App., p. 15). In the meantime, how¬ 
ever, on September 7, 1945, the Court below entered an 
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order by default reciting that the judgment is “revived in j 
the full amount of Nine Hundred Dollars ($900.00) with! 
interest from August 12, 1929, besides costs’’ (Appellant’s 
App., pp. 14-15). On September 6,1945, one day before the 
order of revival was entered, counsel for appellee filed in 
the court below a certificate reciting that he served a copy 
of the motion for revival of judgment on John E. Taylor, 
attorney for defendant by mail on August 27, 1945. On 
September 7, 1945, said order of revival was entered by 
default. I 


Statutes and Rules of Court I 

The pertinent parts of the statutes and rules of court 
involved in this proceeding are printed in appellant’s 
appendix to this brief, and are the following: 

Title 13, District of Columbia Code, 1940, sec. 108 
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Act of June 19,1934, c. 651, sec. 1 (48 Stat. 1064); Title 
28, United States Code, sec. 723b. 


Rule 7(a), Local Civil Rules, District Court of thte 
United States for the District of Columbia. 

Rule 30, Local Civil Rules, District Court of the United 
States for the District of Columbia. 

Rule 4(e), Federal Rules of Civil Procedure 
“ 69(a), “ “ “ “ 

“ 81(b), “ “ “ “ 

i 

Statement of Points 

i 

The following points are relied upon by appellant: 

1. The court below was without jurisdiction to pass a 

valid order reviving the judgment involved. 

2. No order of publication or service in the nature there¬ 

of can be had without the issuance of a summons 
and its return by the United States Marshal for the 
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District of Columbia “Not to be found”, and the 
filing of an affidavit showing that defendant is a 
non-resident or has been absent from the District of 
Columbia for at least six months. 

3. The attempted service of the motion to revive judg¬ 

ment is fatally defective. 

4. If substituted service is relied upon, it must be in 

accordance with the statutory requirements, other¬ 
wise it is void. 

5. Failure to comply with the rules of court render the 

order purporting to revive the judgment void for 
lack of jurisdiction in the Court below. 

6. Scire facias and its successor method of reviving judg¬ 

ments are technical proceedings and statutory pro¬ 
visions and rules of court regarding service must 
be strictly construed and meticulously followed, 
otherwise the proceeding is void. 

7. A writ of scire facias or its successor, the motion to 

revive a judgment, fatally defective in its service, 
is a nullity, and no valid judgment can be based 
thereon. 

8. Scire facias and its successor method of reviving a 

judgment, being equivalent to an action at law, must 
be based upon valid service in order to be effective; 
otherwise, the court acquires no jurisdiction of the 
creditor. 

Summary of Argument 

Scire facias and its successor method of reviving a judg¬ 
ment are to all intents and purposes actions at law, and 
must be based upon valid service of process in order to be 
effective. 

Before valid service on a non-resident can be made, the 
provisions of the statute relating to issuance of s umm ons 
and its return “Not to be found” and of the rule of court 
requiring the filing of an affidavit of non-residence must be 
strictly complied with. Otherwise, the court acquires no 
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jurisdiction to pass any valid order reviving or extending 
a judgment. 

i 

It was not the intention of Congress that personal service 
outside the District of Columbia could be made without first 
issuing summons and having it returned “not to be found” 
and the filing of an affidavit showing non-residence oij 
absence from the District for at least six months. 

I 

Constructive service, either by publication or by service 
of summons outside the District in the manner prescribed 
by statute, must be in strict accordance with statutes and 
rules of court. 

I 

I 

Argument 

The foregoing points will be considered together in this 
argument. 

* 

A scire facias to revive a dormant judgment is to all 
intents and purposes an action at law (Smith v. Ripley, 33 
Conn. 331), to which defendant “may plead in the samb 
manner as to an action founded upon an original writ” anj 
judgment upon scire facias is a new judgment and has ajl 
the attributes of the original (Weaver v. Boggs, 38 Md. 25$, 
264). 

* 

The motion to revive a judgment is merely another form 
of procedure, lacks none of the formalities of its predeces¬ 
sor, must be based upon valid service, and neither abridged, 
enlarges, nor modifies the substantive rights of either party 
(Act of June 19, 1934, c. 651, sec. 1 (48 Stat. 1064); Title 
28, U. S. C., sec. 723b). J 

Rule 30, Local Civil Rules of the court below, which pre¬ 
scribes the method of revival of judgments, provides spe¬ 
cifically that “If the judgment debtor cannot be found in 
the District and is shown by affidavit to be a non-resideilt, 
or to have been absent from the District for at least six 
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months, the service and proof thereof may be made as pro¬ 
vided in Title 24, sections 378, 379, 380, 381 of the District 
of Columbia Code, 1929” (Appellant’s App. p. 28). These 
sections of the 1929 Code correspond to Sections 108, 109, 
110 and 111, of Title 13, D. C. Code, 1940 (Appellant’s App., 
pp. 25-26). 

The provision that if the judgment debtor cannot be 
found in the District contemplates the issuance of a sum¬ 
mons and its return by the United States Marshal for the 
District of Columbia “Not to be found”. No other method 
of ascertaining whether the judgment debtor cannot be 
found in the District is provided by statute or rule of court. 
In fact, that method is provided by statute in the event 
substituted service by publication is to be had (Appellant’s 
App., p. 25). No summons was issued in the proceeding 
to revive the judgment involved herein. The return of the 
deputy marshal for Maryland recites that “ I served sum¬ 
mons”, but that is not a fact, since no summons was issued. 

Accordingly, by the failure to cause a summons to be issu¬ 
ed, placed in the hands of the Marshal for the District of Co¬ 
lumbia, and returned by him “Not to be found”, and to file 
an affidavit that defendant (appellant) was a non-resident or 
had been absent from the District for at least six months, 
no basis existed for the attempted service of defendant 
outside of the District of Columbia by use of the office of the 
United States Marshal for Maryland. So far as the record 
in this case shows, the defendant below may have been a 
resident of the District of Columbia at the time of the filing 
of the motion to revive the judgment, or he may not have 
been absent therefrom for at least six months. It is the 
contention of appellant, therefore, that the court lacked 
jurisdiction to pass the order of revival. 

Section 108, Title 13, District of Columbia Code, 1940, 
provides that publication may be substituted for personal 
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i 

| 

service of process upon a defendant who cannot be found 
in the District and who is shown by affidavit to be a non-i 
resident or to have been absent from the District for at 
least six months, and that personal service of process may] 
be made on a non-resident defendant out of the District oij 
Columbia, which service shall have the same effect and nq 
other as an order of publication duly executed. Sectioh 
109, Title 13, District of Columbia Code, 1940, provides that 
no order for the substitution of publication for personal 
service shall be made until a summons for the defendant 
shall have been issued and returned “not to be found”, 
and the non-residence of the defendant or his absence foj: 
at least six months shall be proved by affidavit to the satisk 
faction of the court. These statutes establish a clear legis¬ 
lative policy on the part of the Congress with respect to 
the method of ascertaining whether a defendant cannot be 
found and also with respect to the proof of non-residencq. 
It certainly cannot be said that it was the intent of Congress 
that personal service outside of the District of Columbia 
may be made without either the issuance of a summons, its 
return not to be found, or the filing of an affidavit of non¬ 
residence. If that were true, a summons could be procured 
and placed in the hands of a marshal or other person fbr 
service without any showing whatever that the defendant 
is a non-resident or has been out of the District for at leaht 

i 

six months. The requirement for issuance of summons and 
filing of an affidavit is clearly recognized by Buie 30(b) of 
the Local Civil Rules, which provides that if the judgment 
debtor cannot be found in the District or is shown by affi¬ 
davit to be a non-resident, service and proof thereof may |je 
made as provided by Title 13, D. C. Code, 1940, sections 
108 and 109. Appellee here failed to comply with the re¬ 
quirements of the very rule relied upon as authorizing the 
revival of the judgment involved. No summons was issued 
or affidavit of non-residence was filed. 

i 

I 
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Constructive service, whether by publication or by per¬ 
sonal service having only the effect of publication, made 
outside of the District on a non-resident, to be valid, must 
be accomplished strictly in accordance with statutory re¬ 
quirements and the rules of court having the effect of 
statutes. Such service is a statutory proceeding, and each 
step required to be taken is essential to the validity of the 
service (Thompson v. Tanner, 53 App. D. C. 3, 287 Fed. 
980; Morse v. U. S., to use of Hine, 29 App. D. C. 433, 442). 

A rule of court has the force of law, and is binding on the 
court, as well as the parties. 

District of Columbia v. Humphries, 11 App. D. C. 

68 . 

District of Columbia v. Roth, 18 App. D. C. 547. 

1 Talty v. District of Columbia, 20 App. D. C. 489. 

Murphy v. Gould, 39 App. D. C. 363 (Cert. den. 

1913) 33 S. C. 325, 226 U. S. 613, 57 L. ed. 382. 

Johnson-Wynne Co. v. Wright, 28 App. D. C. 375. 

“Whenever, therefore, it appears from the inspec¬ 
tion of the record of a court of general jurisdiction that 
the defendant, against whom a personal judgment or 
decree is rendered, was, at the time of the alleged serv¬ 
ice, without the territorial limits of the court, and thus 
beyond the reach of its process, and that he never 
appeared in the action, the presumption of jurisdiction 
over his person ceases, and the burden of establishing 
the jurisdiction is cast upon the party who invokes the 
; benefit or protection of the judgment or decree. • • • 
It is a rule as old as the law, and never more to be 
respected than now, that no one shall be personally 
bound until he has had his day in court, by which is 
meant, until he has been duly cited to appear, and has 
been afforded an opportunity to be heard. Judgment 
without such citation and opportunity wants all the 
attributes of a judicial determination; it is judicial 
usurpation and oppression, and never can be upheld 
where justice is justly administered. ” 

Galpin v. Page, 18 Wall. 350, 368, 369, 21 L. ed. 

959, 963, 964. 
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Since, in the case under consideration, no summons was 
issued and no affidavit of non-residence was filed, there was 
absolutely no basis for the exercise of the court’s jurisdic¬ 
tion to enter an order purporting to revive the judgment. 

Conclusion 

Appellant maintains that the action of the court below ini 
refusing to vacate the order of revival should be reversed, 
and this cause remanded, with directions to vacate the 
order of revival and deny the motion to revive the judgment. 

Respectfully submitted, 

RICHARD L. MERRICK, 
640 Woodward Building, 
Washington 5, D. C., ! 

Attorney for Appellant. 

i 

i 

i 


i 
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APPENDIX 

IN THE. 

MUNICIPAL COURT OF THE DISTRICT OF 

COLUMBIA. 

Certified Copy of a Judgment. 

To be filed in the office of the Clerk of the Supreme Court, 
District of Columbia, to become a Lien upon land. 


O. R. Evans & Bro., Inc., a corporation, 

Plaintiff, 


vs. 

L. Gibbon White, 


Defendant. 


2872 M. C. 
No. A-7805. 


Filed Aug. 2, 1933. 

_ Frank E. Cunningham, Clerk. 

Date Proceedings. 

1931 


Apr. 27 Declaration, affidavit of merit, and bill of particu¬ 
lars filed. 

Apr. 27 Summons and copy issued; returnable May 11, 

1931, at 10 A. M. 

• * • 

1933 

May 22 Plures summons and copy issued; returnable 
June 15,1933, at 10 A. M. 

May 22 Plures summons returned “Served .’’ 

• • • 

July 14 Case set for trial on July 19, 1933 per plaintiff’s 
order filed. 

July 19 Judgment for plaintiff by default on verified de¬ 
mand for $900.00, with interest from August 

12,1929, and costs. Note filed. 

• • • 
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I 

Motion for Revival of Judgment 

j 

Piled JuL 26, 1945 

IN THE DISTRICT COURT OF THE UNITED STAGES 
FOR THE DISTRICT OF COLUMBIA. 

I 
I 
I 

I 

( 

M. C. No. 2872. 

Judgment 
Docket of 
Municipal 
Court. 

i 

i 
i 

I 


The Plaintiff by its Attorney moves the Court as follows: 

To revive the judgment in the above entitled case aghinst 
the judgment debtor and in support of said motion attaches 
hereto the affidavit of Elmer L. Evans, Secretary-Treasurer 
of the Corporation Plaintiff. 

FRED J. RICE, | 
Attorney for Plaintiff,\ 

300 Investment Building, 
Washington, D. C. 


NOTICE OF MOTION 

Please take notice that the undersigned will bring the 
above motion on for hearing before this Court on the 
day of Aug. 1945, at 10:00 A. M. or as soon thereafter as 
Counsel can be heard. 

FRED J. RICE, j 
Attorney for Plaintiff , 

300 Investment Building, 


0. R. Evans & Brother, Inc., a Corpora¬ 
tion, 

Plaintiff , 
vs. 

L. Gibbon White, 7517 Wisconsin Ave., 
and/or 7204 Meadow Lane, Chevy 
Chase, Maryland, 

Defendant. 
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AFFIDAVIT 

Filed Jul. 26,1945 

District of Columbia, to-wit: 

Elmer L. Evans being first duly sworn according to law 
on oath deposes and says that he is the Secretary and Treas¬ 
urer of 0. R. Evans & Brother, Inc., Plaintiff herein and 
states the following upon his own personal knowledge. 

That the Plaintiff obtained judgment against the De¬ 
fendant herein in the Municipal Court of the District of 
Columbia, on August 12, 1929, in the amount of $900.00 
and interest from the aforesaid. That on August 2, 1933 
the said judgment was docketed among the records of this 
Court. That said judgment and interest or any part there¬ 
of has not been paid or secured in any manner whatsoever 
by said Defendant and that there is now justly due and 
owing by the Defendant to the Plaintiff the full sum of 
$900.00 with interest from August 12, 1929, besides costs. 

That the purpose of this affidavit is to support a Motion 
for the Revival of Judgment. 

ELMER L. EVANS. 

Subscribed and sworn to before me this 12th day of June, . 
1945. 

LEWIS E. THOMAS, 

j 

Notary Public. 

(Return on back of foregoing affidavit.) 

Served a copy of the within Motion and Affidavit on 
Mary Mancini Secretary to L. Gibbon White this 30th 
day of July, 1945. 

AUGUST KLECKA, 

U. S. Marshal. 

By WINFIELD S. KING, 
Deputy. 
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Marshals Fee $2.00 
Travel Expense 4.00 


6.00 


AMENDED SERVICE OF A NON-RESIDENT BY| 
UNITED STATES MARSHAL. 

Filed Aug. 23, 1945 

I, Winfield S. King, a duly qualified deputy marshal 
of the United States for the State of Maryland, hereby 
certify that I served summons upon the defendant, L. 
Gibbon White, by serving Mary Maricini, an adult, on the 
31st day of July, 1945, at 11 A. M. o’clock, at 7715 Wiscon¬ 
sin Ave., Montgomery County in the State of Maryland, 
by handing a true copy thereof, together with a copy of 
Plaintiff’s Motion and Affidavit, and made the contebts 
known to her. 

That the said defendant is a non-resident of the District 
of Columbia. 

AUGUST KLEOKA, 

United States Marshal for the State 
of Maryland . 

By W infield S. King, 

Deputy. 


AMENDED SERVICE OF A NON-RESIDENT BY 
UNITED STATES MARSHAL j 

Filed Aug. 23,1945 

I 

I, Winfield S. King, a duly qualified deputy marshal of 
the United States for the State of Maryland, hereby certi¬ 
fy that I served summons upon the defendant, L. Gibbon 
White, an adult, on the 17th day of August, 1945, at 12:30 



i 

j 

i 

i 

i 

! 


i 
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P. M., o’clock, at 7715 Wisconsin Ave., together with a copy 
of Plaintiff’s Motion and Affidavit, and made the contents 
known to him. 

That the said defendant is a non-resident of the District 
of Columbia. 

AUGUST KLECKA, 

United States Marshal for the State 
of Maryland. 

By Winfield S. King, 

Deputy. 


Filed Sept. 6, 1945. 

I hereby certify that I have served a copy of the forego¬ 
ing Motion for Revival of Judgment and Notice of Motion, 
upon John E. Taylor, Esq., Attorney for Defendant, by 
mailing a copy of same, postage prepaid, to him at his ad¬ 
dress, 4631 41st Street, N. W., Washington, D. C., this 27th 
day of August, 1945. 

FRED J. RICE, 

Attorney for Plaintiff. 


Filed Sept. 7, 1945 

Order for Revival of Judgment 

In consideration of a Motion for Revival of Judgment 
and Affidavit attached thereto, filed herein on July 26, 1945, 
and said Motion and Affidavit having been served personal¬ 
ly upon the defendant herein, and no objection having been 
filed by said defendant, it is by the Court this 7th day of 
September, 1945, 

Adjudged, Ordered and Decreed, that the judgment 
against the defendant herein be and the same is hereby 
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I 

I 


j 

! 

i 


revived in the foil amount of Nine Hundred Dollars! 
($900.00) with interest from August 12, 1929, besides costs! 

I 

By the Coubt, 

T. ALAN GOLDSBOROUGH, 
Justice. 


Objection to Revival of Judgment 

j 

Filed Sept. 10, 1945. 

The defendant by his attorney moves the Court as fol¬ 
lows : i 

I 

I 

To reject the motion to revive the judgment in the above 
entitled case against the judgment debtor and in support 
of said motion attaches hereto the following reasons. 

i 

Purpose of this appearance is opposition to the Revival 
of the Judgment of August 12, 1929 against the defendant 
and to ask the dismissal of said action. j 

i 

The reason for such objection and request are: 

There is no statement in any of the papers on file as to 
where or when the plaintiff was incorporated, if at all. 

There is no place of business or residence in the District. 
of Columbia. Such a statement is required. 

There have been two attempts to make service on the 
defendant. The first was on a clerk in the office of defend¬ 
ant by leaving a copy of the motion with her in Bethesda, 
Maryland, by an unauthorized person and without an order 
of court. 

There is no authority for such service, especially outside 
of the District of Columbia. 

I 

The second was on August 17, 1945 on the defendant in 
Bethesda, Maryland, by a deputy XT. S. Marshal for the 
District of Columbia. 


i 
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There is no authority in law for such service outside of 
the District of Columbia. Nor is there authority for sub¬ 
stituting such service for service by publication. 

For Limitation of Judgment see Title 24, District of Co¬ 
lumbia Code 1929, sections 321, 322, 341 and 275. 

There can be no order for publication in lieu of personal 
service, without a summons returned marked “Not to be 
found” and an affidavit that the defendant is a non-resident 
or has been absent from the District of Columbia for six 
months. See Title 24, sections 378, 379, 380 and 381 of the 
District of Columbia Code 1929 and reprinted in 1040 Code. 

If substitute service were authorized (which it is not) it 
must be made after motion and proof to the court of at¬ 
tempted service returned “Not found” and proper order 
of court. 

District of Columbia Code (1940 ed.) Title 15, Section 
107. 

If during the period of 12 years from the rendition of the 
judgment or decree, or from judgment on a scire facias 
thereon, the creditor shall cause a scire facias to be issued 
upon the judgment or decree and a fiat shall be issued 
thereupon, the effect of such fiat shall be to extend the 
effect and operation of said judgment or decree with the 
lien thereby created and all the remedies for the enforce¬ 
ment of the same for the period of 12 years from the date 
of such fiat. 

See also: District of Columbia Code (1940 ed.) Title 15, 
Section 205 (Title 24, District of Columbia Code (1929 ed.) 
Section 275). Title 15, section 102 ( 24-322, 1929 Code). 
Also for same Code 1929, Title 24, Section 321 good for 12 
years but after that is absolutely dead, Section 322. 

These are lacking. 
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Under Buies of Court the scire facias and a fiat must he 
issued the same day or they lose their validity. 

There is no provision for service by the marshal outside 
of the District of Columbia (but service must be by the 
rules under Collins County National Bank vs. Hughes, lfi2 
Federal 414). 

By an Act of June 25, 1935 changing the name of this 
court it is specifically “provided that nothing in this 4-ct 
shall affect the jurisdiction or functions of the court.’’ See 
Act of 74th Session of Congress, Public 796. 

See the Act. Therefore the so-called service on the de¬ 
fendant having been made in Maryland was void and of no 
effect, the marshal having no right or power to serve pro¬ 
cess outside of the District of Columbia under the a^ts 
creating this or any other of the courts in the District of 
Columbia and the petition for revival should be denied.) 

Also under Rule 7 (a) of this court 6/26/41. “Return: 
If a summons be not served it shall be returned to the 
Clerk’s office on the twentieth day after the issuing there¬ 
of.” This was not done the motion to revive was filed 
July 26, 1945, first attempted service was August 18, 1945 
and no notation was filed in the Clerk’s office within |the 
20 days required above. (B) (C) relative to publication). 

JOHN E. TAYLOR, 
Attorney for Defendantl 
4631 41st Street, [ 
Washington, D. C. 


NOTICE OF MOTION 

Please take notice that the undersigned will bring the 
above motion on for hearing and action before this Court 
as soon as counsel can be heard, unless objection is filed 
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by you within five (5) days after service of this notice upon 
you. 

JOHN E. TAYLOR, 
Attorney for Defendant, 
4631 41st Street, 
Washington, D. C. 

(Stamped on front of 
this paper with rubber 
stamp and handwriting is 
the following:) 

PERSONALLY 

SERVED COPY OF THE WITHIN ON 

0. R. Evans & Brother, Inc., a Corp., 

by serving E. L*. Evans, Secty-Treasurer 9/11 /4;> 

W. BRUCE MATTHEWS, 

U. S. Marshal in mid for the D. of C. 

By T. R. EAST, 

Deputy U. S. Marshal. 

(Stamped on last page of this paper 
with rubber stamp and handwriting is 
the following:) 

SERVED A COPY OF THE WITHIN ABOVE 


Notice on the within named plaintiff 
O. R. Evans & Brother, Inc. a corp., by 
serving E. L. Evans, Secretary-Treasurer 
Personally 9/11/45. 

W. BRUCE MATTHEWS, 

U. S. Marshal in and for the District of Columbia. 
By T. R. EAST, 

Deputy U. S. Marshal . 
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Motion to Vacate Attempted Revival by Default 

i 

Filed Sept. 11,1945. j 

i 

The defendant by his Attorney moves the court as fol¬ 
lows: to vacate the reinstatement in this case, September 
7, 1945, because of a misunderstanding of procedure and 
then discuss the entire proceeding under the authorities 
and law cited in the accompanying motion in opposition to 
the motion to revive the judgment, which motion is sought 
to be placed of record nunc pro tunc as of September 71 
1945. ] 

The Defendant by his Attorney moves the Court as fol r 
lows: | 

To reject the motion to revive the judgment in the above 
entitled case against the judgment debtor and in support 
of said motion attaches hereto the following reasons. 

Purpose of this appearance is opposition to the Revivajl 
of the Judgment of August 12, 1929 against the defendant 
and to ask the dismissal of said action. . 

i 

i 

The reason for such objection and request are: 

' I 

There is no statement in any of the papers on file as tb 
where or when the plaintiff was incorporated, if at all. 

There is no place of business or residence in the District 
of Columbia. Such a statement is required. 

I 

There have been two attempts to make service on tie 
defendant. The first was on a clerk in the office of defend¬ 
ant by leaving a copy of the motion with her in Bethesda, 
Maryland, by an unauthorized person and without an order 
of court. 

| 

There is no authority for such service, especially outside 
of the District of Columbia. 
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The second was on August 17, 1945 on the defendant in 
Bethesda, Maryland, by a deputy U. S. Marshal for the 
District of Columbia. 

As is well known the U. S. Marshal has, in such pro¬ 
ceedings, no right to serve process outside of the District 
of Columbia. 

There is no authority in law for such service outside of 
the District of Columbia. Nor is there authority for sub¬ 
stituting such service for service by publication. 

For Limitation of Judgment see Title 24, District of 
Columbia Code 1929, Sections 321, 322, 341 and 275. 

There can be no order for publication in lieu of personal 
service, without a summons returned marked “Not to be 
found” and an affidavit that the defendant is a non-resident 
or has been absent from the District of Columbia for six 
months. See Title 24, Sections 378, 379 380 and 381 of the 
District of Columbia Code 1929 and reprinted in 1940 Code. 

If substitute service were authorized (which it is not) it 
must be made after motion and proof to the court of at¬ 
tempted service and returned “Not found” and proper or¬ 
der of the court. 

District of Columbia Code (1940 ed.) Title 15, Section 
107. 

If during the period of 12 years from the rendition of the 
judgment or decree, or from judgment on a scire facias 
thereon, the creditor shall cause a scire facias to be issued 
upon the judgment or decree and a fiat shall be issued 
thereupon, the effect of such fiat shall be to extend the 
effect and operation of said judgment or decree with the 
lien thereby created and all the remedies for the enforce¬ 
ment of the same for the period of 12 years from the date 
of such fiat. 

See also: District of Columbia Code (1940 ed.) Title 15, 
Section 205 (Title 24, District of Columbia Code (1929 ed.) 
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Section 275.) Title 15, Section 102 (24-322, 1929 Code). 
Also for same Code 1929, Title 24, Section 321 good fori 
12 years but after that is absolutely dead, Section 322. 

i 

These are lacking. i 

• 

Under Rules of Court the scire facias and a fiat must bb 
issued the same day or they lose their validity. 

i 

There is no provision for service by the marshal outside 
of the District of Columbia (but service must be by th^ 
rules under Collins County National Bank vs. Hughes, 152 
Federal 414. j 

i 

By an act of June 25, 1936 changing the name of thi^ 
court it is specifically “provided that nothing in this adt 
shall affect the jurisdiction or functions of the court,” Se|e 
Act of 74th Session of Congress, Public 796. j 

j 

See the Act. Therefore the so-called service on ttje 
defendant having been made in Maryland was void and bf 
no effect, the marshal having no right or power to servfe 
process outside of the District of Columbia under tljte 
acts creating this or any other of the courts in the District 
of Columbia and the petition for revival should be denied. 

i 

Also under Rule 7(a) of this court 6/26/41. “Returji: 
If a summons be not served it shall be returned to the 
Clerk’s office on the twentieth day after the issuing there¬ 
of.” This was not done the motion to revive was filed Jujly 
26, 1945, first attempted service w’as August 18, 1945 and 
no notation was filed in the Clerk’s office within the 20 days 
required above. (B) (C) relative to publication. 

Any service by mail must be on defendant and he hjas 
eight days after service in which to answer. This revival 
was granted in less then eight days. See Rule 5, Section 
(E), Civil Procedure. 

JOHN E. TAYLOR, 
Attorney for Defendant , 
4631 41st Street, 
Washington, D. C. 
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NOTICE OF MOTION 

Please take notice that the undersigned will bring the 
above motion on for hearing and action before this Court 
as soon as counsel can be heard, unless objection is filed by 
you within five days (5) after service of this notice upon 
you. 

JOHN E. TAYLOR, 
Attorney for Defendant, 
4631 41st Street, 
Washington, D. C. 

To Fred J. Rice, 

Attorney for Plaintiff, 

300 Investment Building, 

Washington, D. C. 


I, John E. Taylor, Attorney for defendant make affidavit 
the accompanying motion is true and filed in good faith. 
The citations in support of the motion are filed herewith. 

1 JOHN E. TAYLOR. 

Subscribed and sworn to before me this 11th day of 
September, 1945. 

CHARLES E. STEWART, 
Cleric. 

By JOHN J. DONOVAL, 
Deputy Clerk. 


Opposition to Motion to Vacate Revival of Judgment 

Filed Sept. 15, 1945. 

Now comes the plaintiff by its Attorney, Fred J. Rice, 
and in opposition to the defendant’s Motion to Vacate Re¬ 
vival of Judgment, filed herein, and respectfully states to 
the Court: 
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That the plaintiff by proper pleading and satisfactory | 
evidence obtained a judgment against the defendant in the ! 
Municipal Court of the District of Columbia, on August 
12, 1929, in the amount of Nine Hundred Dollars ($900.00) 
with interest from the date of said judgment; that the 
aforesaid judgment was duly docketed in this Court on 
August 2, 1933; that on July 26, 1945, plaintiff filed herein 
a Motion for Revival of Judgment, Notice of Motion, and 
an affidavit in support thereof, in accordance with Section 
(a) of Rule 30, entitled “Revival of Judgment” of the | 
Rules of the District Court of the United States for the | 
District of Columbia, 1941. 

That because the defendant was a non-resident of the 
District of Columbia, service was processed in accordance 
with the second paragraph of Section 108, Title 13, of the 
District of Columbia Code, 1940 edition, which provides as 
follows: i 

i 

“Personal service of process may be made by anyj 
person not a party to or otherwise interested in the 
subject matter in controversy on a non-resident de-l 
fendant out of the District of Columbia, which service 
shall have the same effect and no other as an order of] 
publication duly executed. In such case the returri 
must be made under oath in the District of Columbia) 
unless the person making the service he a sheriff or a 
deputy sheriff, a marshal or a deputy marshal, author j 
ized to serve process where service is made, and such 
return must show the time and place of such service 
and that the defendant so served is a non-resident of 
the District of Columbia. 11 

In pursuance to this statute the aforesaid Motion for 
Revival of Judgment, Notice and affidavit were sent to Mit. 
August Klecka, United States Marshal, Baltimore, Mary¬ 
land, on July 27, 1945, with instructions “to obtain per¬ 
sonal service.’ ? Mr. Winfield S. King, duly qualified depfi- 
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ty of Marshal Klecka, served the aforesaid papers on the 
adult secretary of the defendant, whereupon the aforesaid 
papers were returned to said U. S. Marshal for the State 
of Maryland, with renewed definite instructions to serve 
the defendant personally which was accomplished in ac¬ 
cordance with the Marshal’s return in the record of this 
case. 

Also, copies of Motion for Revival of Judgment, affidavit 
attached thereto, and Notice of Motion were served on Mr. 
John E. Taylor, having appeared specially as Attorney 
for the defendant, under date of August 27,1945, in accord¬ 
ance with affidavit of Fred J. Rice, Attorney for the plain¬ 
tiff, also filed among the records of this case. 

That no objection of any kind having been noted by the 
defendant or his Attorney, notwithstanding the aforesaid 
notice, judgment was duly entered herein under date of 
September 7, 1945, reviving the said judgment. 

That the entire proceeding on behalf of the plaintiff 
having been legal and in accordance with the rules and 
statutes herein referred to, it is respectfully requested that 
said Motion be denied. 

FRED J. RICE, 

Attorney for the' Plaintiff, 
300 Investment Building, 
Washington, D. C. 


I hereby certify that I have served a copy of the forego¬ 
ing Opposition to Motion to Vacate Revival of Judgment, 
upon John E. Taylor, Esq., Attorney for Defendant, by 
mailing a copy of same, postage prepaid, to him at his ad¬ 
dress, 4631 41st Street, N. W., Washington, D. C., this 15 
day of September, 1945. 

FRED J. RICE, 

Attorney for Plaintiff. 
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Order Denying Motion 

Filed Nov. 26,1945. 

Upon consideration of motion filed herein, to vacate judg¬ 
ment entered by this Court on the 7th day of September, 
1945 against the defendant, after hearing in open Court 
on the 2nd day of October, 1945, it is this 26th day of 
November, 1945, 

ORDERED, that said motion be and same is hereby de¬ 
nied. 

By the Court, 

T. ALAN GOLDSBOROUGH, 

Justice Goldsborough. 


Statutes 

Title 13, D. C. Code, 1940, Sec. 108. 

“Publication may be substituted for personal service 
of process upon any defendant who can not be found and 
who is shown by affidavit to be a nonresident, or to havej 
been absent from the District for at least six months * * * 

j 

“Personal service of process may be made by any person 
not a party to or otherwise interested in the subject-mat-; 
ter in controversy on a nonresident defendant out of the! 
District of Columbia, which service shall have the same; 
effect and no other as an order of publication duly executed.! 
In such case the return must be made under oath in the 
District of Columbia, unless the person making the service 
be a sheriff or deputy sheriff, a marshal or deputy marshal, 
authorized to serve process where service is made, and 
such return must show the time and place of such service 
and that the defendant so served is a nonresident of the 
District of Columbia * # •” ! 
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Title 13, D. C. Code, 1940, Sec. 109. 

“No order for the substitution of publication for per¬ 
sonal service shall be made until a summons for the de¬ 
fendant shall have been issued and returned “not to be 
found”, and the nonresidence of the defendant or his ab¬ 
sence for at least six months shall be proved by affidavit 
to the satisfaction of the court.” 

Title 15, D. C. Code, 1940, Sec. 101. 

“Every final judgment at common law # * * and every 
judgment of the municipal court certified to and docketed 
in the clerk’s office of the said District Court of the United 
States for the District of Columbia, as herein elsewhere 
directed, shall be good and enforceable, by an execution 
issued, thereon, for the period of twelve years only from 
the date when an execution might first be issued thereon, 
or from the date of the last revival thereof under scire 
facias, except as provided in section 15-102; * * *” 

Title 15, D. C. Code, Sec. 102. 

“At the expiration of said period of twelve years the 
said judgment or decree shall cease to have any operation 
or effect, and no action shall be brought on the same nor 
any scire facias or execution issued on the same thereafter; 
but this provision shall in no wise affect any proceeding 
that may then be pending for the enforcement of the said 
judgment or decree.” 

Title 15, D. C. Code, Sec. 107. 

“If during the period of twelve years from the rendition 
of the judgment or decree, or from judgment upon a scire 
facias thereon, the creditor shall cause a scire facias to be 
issued upon the judgment or decree and a fiat shall be is¬ 
sued thereupon, the effect of such fiat shall be to extend 
the effect and operation of said judgment or decree with the 
lien thereby created and all the remedies for the enforce- 



27 


ment of the same for the period of twelve years from the 
date of such fiat.” 

i 

Title 15, D. C. Code, 1940, Sec. 201; j 

‘‘Where the right to issue an execution is not suspended 
by agreement or by an injunction or by an appeal operating 
as a supersedeas, a writ of execution may be issued imme¬ 
diately on the rendition of the judgment or at any time 
within three years thereafter; and where the right to issue 
the same is suspended by any of the causes aforesaid said 
w r rit may be issued within three years- after the removal 
of the suspension, and every such writ shall be returnable 
on or before the sixtieth day after its date.” 

Title 15, D. 0. Code, 1940, Sec. 205. 


“At any' time during the life of the original judgment 
the plaintiff may elect, instead of issuing execution thereon 
within the time allowed therefor, to issue a scire facias bn 
the same and obtain a new judgment as aforesaid.” 


Act of June 19, 1934, c. 651, sec. 1 (48 Stat. 1064); Titjle 
28 United States Code, sec. 723b. j 


“• * * the Supreme Court of the United States shall haye 
the power to prescribe, by general rules, for the district 
courts of the United States and for the courts of the Dis¬ 
trict of Columbia, the forms of process, writs, pleadings, 
and motions, and the practice and procedure in civil actions 
at law. Said rules shall neither abridge, enlarge, no r 
modify the substantive rights of any litigant. • • •” 
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Rules of Court 

Rule 7 (a), Local Civil Rules, District Court of the United 
States for the District of Columbia. 

“RETURN. If a summons be not served it shall be re¬ 
turned to the clerk’s office on the twentieth day after issu¬ 
ing thereof.” 

Rule 30, Local Civil Rules, District Court of the United 
States for the District of Columbia. 

“(a) MOTION AND NOTICE; SERVICE. A judg¬ 
ment may be revived against a judgment debtor on motion 
served with a notice of hearing by the Marshal or a person 
specially appointed to make service. 

, “(b) NON-RESIDENT OR ABSENT DEBTOR. If 

the judgment debtor cannot be found in the District and 
is shown by affidavit to be a non-resident, or to have been 
absent from the District for at least six months, the service 
and proof thereof may be made as provided by Title 24, 
Sections 378, 379, 380, 381 of the District of Columbia Code 
1929. Thereupon the court may order the judgment re¬ 
vived for the sum shown to be due by affidavit or other 
satisfactory proof. 

• * * >> 

Rule 4 (e) Federal Rules of Civil Procedure. 

“Whenever a statute of the United States or an order 
of court provides for service of a summons, or of a notice, 
or of an order in lieu of summons upon a party not an in¬ 
habitant of or found within the state, service shall be made 
under the circumstances and in the manner prescribed by 
the statute, rule, or order.” 

Rule 69 (a), Federal Rules of Civil Procedure. 

“Process to enforce a judgment for the payment of mon¬ 
ey shall be a writ of execution, unless the court directs 
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otherwise. The procedure on execution, in proceedings 
supplementary to and in aid of a judgment, and in proceed¬ 
ings on and in aid of execution shall be in accordance with 
the practice and procedure of the state in which the district 
court is held, existing at the time the remedy is sought, ex- j 
eept that any statute of the United States governs to the 

! 

extent that it is applicable. In aid of the judgment or exe¬ 
cution, the judgment creditor or his successor in interest 
when that interest appears of record, may examine any 
person, including the judgment debtor, in the manner pro¬ 
vided in these rules for taking depositions or in the man-| 
ner provided by the practice of the state in which the dis¬ 
trict court is held.” j 

I 

Rule 81 (b), Federal Rules of Civil Procedure. 

“SCIRE FACIAS AND MANDAMUS. The writs of 
scire facias and mandamus are abolished. Relief hereto-! 
fore available by mandamus or scire facias may be obtain^ 
ed by appropriate action or by appropriate motion undet 
the practice prescribed in these rules.” j 
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L. GIBBON WHITE, Appellant 

v. 

0. R. EVANS & BRO., INC., a Corporation, Appellee 


BRIEF FOR APPELLEE 


Statement of Case 


(Appellee adopts Appendix in Appellants Brief.) 


The appellee (plaintiff below) obtained a judgment 
against the defendant after proper pleading and satisfac¬ 
tory evidence in the Municipal Court of the District of Co¬ 
lumbia, on August 12,1929, in the amount of Nine Hundred 
Dollars ($900.00) with interest from the date of said judg¬ 
ment and costs. That aforesaid judgment was properly 
docketed in the District Court of the United States for the 
District of Columbia on August 2,1933. That up to and in¬ 
cluding July 26, 1945, said judgment bad not been satisfied 
or secured in any manner whatsoever (and has not since 
said date been satisfied or secured). 


i 

I 

i 

i 

i 


Scire facias bad been abolished by Rule 81(b), Federal j 
Rules of Civil Procedure (Appendix p. 29): 


i 
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“Scire Facias and Mandamus. The writ of scire facias 
and mandamus are abolished. Relief heretofore avail¬ 
able by mandamus or scire facias may be obtained by 
appropriate action or by appropriate motion under 
the practice prescribed in these rules.’’ 

Reference was then had to Rule 30 of the Rules of the 
District Court for the United States for the District of 
Columbia, 1941, which provides as follows: 

1 “Rule 30. Revival of Judgment. 

“(a) Motion and Notice; Service. A judgment may 
be revived against a judgment debtor on motion served 
with a notice of hearing by the Marshal or a person 
specially appointed to make service. 

“ (b) Non-Resident or Absent Debtor. If the judgment 
debtor cannot be found in the District and is shown by 
affidavit to be a non-resident, or to have been absent 
from the District for at least six months, the service 
and proof thereof may be made as provided by Title 
24, Sections 37S, 379, 380, 381 of the District of Colum¬ 
bia Code 1929. Thereupon the court may order the 
judgment revived for the sum shown to be due by 
affidavit or other satisfactory proof. * * 

In strict compliance with the rules aforesaid appellee on 
July 26, 1945, filed a Motion for Revival of Judgment, No¬ 
tice of Motion, and an Affidavit in support thereof. (Appen¬ 
dix pp. 11 and 12.) 

In further compliance with Rule 30, Paragraph (b) here¬ 
inbefore set forth, service upon the appellant (defendant 
below) in accordance with Title 24, Section 378, of the Dis¬ 
trict of Columbia Code, 1929, which subsequently become 
Title 13, Section 108, of the District of Columbia Code, 1940, 
(Appendix p. 25). That appellee elected to not have service 
by publication, and therefore was not controlled or bound by 
the first paragraph of Section 378, nor any part of 379, 380, 
or 381 of Title 24 aforesaid, as these pertained to service 
by publication only. 
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Appellee did, however, elect to serve a non-resident de-l 
fendant in accordance with Section 108, Title 13 of the Dis¬ 
trict of Columbia Code, 1940, which provides as follows: 

“13-108 (24:378) Publish As To Non-Residents, Those 
Absent For 6 Months, Unknown Heirs or Devisees, Forj 
Divorce Or Proceeding In Rem.—Actual Service Be¬ 
yond District. (Emphasis Added.) 

“Publication may be substituted for personal servicej 
of process upon any defendant who can not be found 
and who is shown by affidavit to be a non-resident, or 
to have been absent from the District for at least si^ 
months * * * 

“Personal service of process may be made by any 
person not a party to or otherwise interested in the 
subject-matter in controversy on a non-resident de4 
fendant out of the District of Columbia, which service 
shall have the same effect and no other as an order of 
publication duly executed. In such case the returd 
must be made under oath in the District of Columbia^ 
unless the person making the service be a sheriff or 
deputy sheriff, a marshal or deputy marshal, authorf 
ized to serve process where service is made, and such 
return must show the time and place of such service 
and that the defendant so served is a non-resident of 
the District of Columbia * * ’ ’ 

In serving appellant personally, appellee followed strict^ 
ly the text of the aforesaid statute. (Appendix pp. 13 and 
14.) 

In addition the attorney for the appellee was served by 
the attorney for the appellant, with a copy of the Motiop 
for the Revival of Judgment and Notice of Motion, under 
date of August 27,1945. 

That eleven days later, or September 7, 1945, no objec¬ 
tion having been filed, an Order for Revival of Judgment 
was signed by the Court. (Appendix pp. 14 and 15.) 


i 

i 
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That on September 10, 1945, three days after the Order 
aforesaid and thirteen days after notice to the attorney 
and eighteen days after actual notice to appellant—both of 
which exceed the time provided by the Rules for answering 
a Motion—the attorney for the appellant filed his objection 
to Revival of Judgment. (Appendix p. 15.) On September 
11, 1945, attorney for appellant filed a Motion to vacate 
Revival of Judgment. (Appendix pp. 19, 20, and 21.) Ap¬ 
pellee within four days filed his objection to Motion to va¬ 
cate Revival of Judgment (Appendix pp. 22, 23, and 24) 
and after oral hearing an Order was entered by the Court 
denying Motion to vacate Order of September 7, 1945. 
(Appendix p. 25.) 


Argument 

The appellant in his brief under statement of points lists 
eight in number, but they all seem to pertain to and could 
be classified under two objections. 

1— That the requirements of scire facias was not per¬ 
formed by the appellee, and 

2— The requirements pertaining to service bi publication 
were not performed by the appellee. 

It seems, however, that all of appellant’s argument, ref¬ 
erence to statutes and cases cited, have to do with these two 
points which are listed under eight headings. 

The appellee’s answer to the first point is that scire facias 
has been definitely abolished and appellee proceeded by the 
“ appropriate action or by appropriate motion under the 
practice prescribed in these rules.” (81(b) Federal Rules 
of Procedure, Appendix p. 29.) 
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Appellee’s answer to the second point concerning pub¬ 
lication is that the rules and statutes now in force in the 
District of Columbia give the appellee the choice of one 
of two methods to serve a non-resident. Had he elected 
to serve by publication there may have been some merit to 
appellant’s contention, but inasmuch as personal service 
was possible, he elected to use actual service and complied 
strictly with its requirements. Inasmuch as the purpose 
of service is to acquaint the opposite party of action being 
taken against him, the election to serve personally assured 
the appellant actual notice which more effectually accom¬ 
plishes the desired object of notice to defendant than publi¬ 
cation. 

In addition, the Court below had before it the fact that j 
the appellant had notice, because the appellant had engaged 
an attorney to represent him in the proceedings and was 
before the Court. The Court also had before it the record 
and judicial notice that the judgment had not been paid 
or secured and that the appellant had actual notice and an 
opportunity beyond the time limit to present any defense 
going to the merit of the claim and was relying on the 
alleged technical reasons to set aside the Order Reviving 
Judgment. 

Conclusion 

That there has never been any question of fact in this 
case and the record which appellant admits in his brief 
shows that the appellee followed to the letter the statutes 
and rules governing a Motion to Revive Judgment in the j 
District of Columbia and actual service on a non¬ 
resident. That the judgment was sound, the Motion to 
Revive it was filed within the statutory time, and the only | 




question is one of service which could have been amended 
•when it was before the lower Court if the Judge considered 
it faulty. 

Respectfully submitted, 

! FRED J. RICE 

300 Investment Building 
Washington 5, D. C. 

i •' i 

f Attorney for the Appellee 

•"■A’' 




